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The Vatican Issue—Law and Policy 


The purpose of this discussion is to clarify this controversial issue with respect to questions of con- 
stitutionality and questions of policy, which tend to be confused. 


That the nomination by the President of an ambassador 
to the Holy See called forth a tremendous volume of pro- 
test is now common knowledge in secular as well as re- 
ligious circles. The incident has dramatized the Protestant 
position on church-state relations as nothing else has done 
in our time. However, a crucial aspect of the matter re- 
mains unclear. The key to the Protestant position, as set 
forth in much of the current discussion, is found in the 
separation doctrine. This is inevitably referred to the First 
Amendment to the Constitution, and confusion between 
law and policy has resulted. 


The National Council’s Position 


We draw attention first to the fact that in expressing its 
emphatic disapproval of the appointment of an ambassador 
to the Holy See the General Board of the National Coun- 
cil of Churches undertook to keep within the area of pub- 
lic policy, rather than to debate questions of constitution- 
ality. The relevant paragraph reads: 


“The President’s action precipitates precisely the kind 
of situation which our forefathers sought to prevent in the 
interest of the national welfare by constitutional separation 
of church and state. To establish formal diplomatic re- 
lations with the Vatican would be to concede to one 
church, the head of which has only nominal secular power, 
a political status in relation to our government which 
could not possibly be given to all churches and which 
could not, as a matter of principle, be accepted by most. 
Thus tension and controversy would be induced in our 

national life at the very time when unity is most essential.” 


It is not stated that the action opposed would be in itself 
unconstitutional; rather, that the consequences in terms 
of national unity would be of precisely the sort which the 
Founding Fathers sought to prevent. Careful observance 
of a distinction here may avoid protracted legal contro- 
versy. 

We have been at pains to secure expert opinions from 
constitutional lawyers on the technical aspects of the 
matter, which are recorded below. We quote without 
naming the sources, except in the case of Dr. Edward S. 
Corwin of Princeton University, who has since published 
his letter in the New York Times (November 12). 


Does the First Amendment Apply? 
To the question whether the First Amendment pro- 


hibits diplomatic relations with the Vatican Dr. Corwin 
replies : 

“The Supreme Court has said that in the international 
field ‘the right and power of the United States *** are 
equal to the right and power of the other members of the 
international family’; and that the lion’s share of this 
power is vested by the Constitution in the President is not 
disputed. He alone may receive the diplomatic representa- 
tives of other governments ; he alone may choose persons, 
subject to the consent of the Senate, to represent the 
United States abroad; he alone may ‘recognize’ foreign 
states and governments. 

“Thomas Jefferson and John Marshall did not see eye 
to eye in many things, but they did in this. ‘The transac- 
tion of business with foreign nations is executive alto- 
gether,’ said Jefferson. ‘The President,’ said Marshall, 
‘is the sole organ of the nation in its external relations, 
and its sole representative with foreign nations.’ ” 

With further reference to this point, Dr. Corwin con- 
tinues : 


“As to the principle of separation of church and state— 
so far as it has constitutional basis it is a kind of ‘in- 
visible radiation’ from Amendment I, which says that 
‘Congress shall make no law respecting as establishment 
of religion.’ But the nomination of an Ambassador is not 
lawmaking. Mr. Truman has not attempted, in this in- 
stance, to usurp the legislative power of Congress. No rule 
of conduct has been imposed by the President upon the 
people of the United States touching the relation of church 
and state, or touching anything else.” 


Another authority, after a cautionary reminder that 
constitutional law is a “prophecy of what courts will do in 
fact,” offers his opinion. Noting the “broad phrases” 
in the now celebrated Everson and McCollum cases, he 
nevertheless does not think they “would be a bar to diplo- 
matic relations with the Vatican. Both Congress and the 
President have much broade* powers in dealing with for- 
eign relations than in domestic matters.” The issue might 
easily be avoided, he thinks, by a declaration that the 
question was political, not justiciable. “The Court will 
follow the Chief Executive on the matter of ‘recognizing’ 
any foreign government, and though perhaps the legisla- 
tive power is not so completely untrammelled in foreign re- 
lations as is the executive power” the Court would likely 
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“extend a corresponding tolerance to combined legislative 
and executive power.” 

Again, one of the eminent scholars consulted points out 
that “the big difference is between internal matters on 
the one hand and the conduct of foreign affairs on the 
other.” It seems to him that “the establishment of diplo- 
matic relations with the Vatican could not be attacked un- 
less it could be shown that such establishment interfered 
with the freedom of our people at home to maintain their 
religious beliefs and institutions in such way as they see 
fit.” It seems unlikely that ‘‘any such interference could 
be shown.” 

Still another scholar remarks that “the prohibition would 
have to be read into the amendment by construction.” He 
continues: “I do not see the appointment of an ambas- 
sador to the Vatican as one step in the direction of the 
establishment of a United States church. The connection 
secms to me to be too remote,—more remote, for example, 
than the maintenance of chaplains in the Services, which 
has been provided for by the Congress since the Constitu- 
tion was adopted.” 


Substantially the same judgment has been expressed 
orally by another expert in this field. We have received 
no opinions running counter to these, though we have been 
warned that prediction as to what the Supreme Court 
would do if it should undertake to pass on the question is 
extremely hazardous. 


Could the Issue Be Judicially Settled? 


But it appears unlikely that the matter of establishing 
diplomatic relations with the Vatican would ever reach 
the Supreme Court in any case. “The possibility,” one of 
our authorities writes, “that any judicial proceedings can 
be maintained for the purpose of getting an answer to your 
general problem is so small as to be hardly worth consider- 
ing. The nearest approach to any such proceeding would 
be an action to enjoin the payment of the Ambassador’s 
salary.” Even that course, he thought, would be beset with 
difficulties. 

Another writes: “It is well settled that the Supreme 
Court will not consider constitutional questions except at 
the behest of one who has a personal stake in the contro- 
versy. .. . I do not see who would have a sufficient per- 
sonal interest in the present issue to give him standing 
in court to contest the constitutional question.” 

Still another scholar goes into more detail: “I do not 
see by what procedure the constitutionality of the em- 
bassy could be challenged in court. Perhaps if some fiscal 
officer of the United States refused to pay out funds ap- 
propriated by the Congress, and the Secretary of State 
brought mandamus to require payment, the question would 
be raised. An ordinary taxpayer and citizen would prob- 
ably be refused a hearing on the merits on the ground 
that he had no litigable interest. This happened to a man 
who in 1928 unsuccessfully attempted to have the federal 
courts declare unconstitutional the system of chaplaincies 
in the Congress and in the armed forces. Elliott v. White 
23 I. 2nd. 997 (D. C. Circuit 1928). Even in the sup- 
posed case of a suit by the Secretary of State, I do not 
think the federal courts would pass on the constitution- 
ality of the diplomatic mission. This is peculiarly a ‘po- 
litical question,’ for decision by the President and his ad- 
visors, for the Senate as consenting body, and for the 
Congress as a whole as the body which appropriates funds. 
The courts avoid such matters.” 


Implications for Other Issues 


It is pertinent to note possible consequences of a ju- 
dicial determination—as opposed to a policy determination 
—of this Vatican issue for other aspects of church-state 
relations. Returning once more to our judicial authorities 
one scholar has this to say concerning an extreme con- 
struction of the Constitution: “Of course the Supreme 
Court in the Everson and McCollum cases has rigidly ap- 
plied the First Amendment with respect to the separation 
of religion and government. It seems to me that these de- 
cisions do raise a serious question as to such matters as the 
exemption of church property from taxation.” 

Of similar import is another opinion received: “The col- 
lateral effect of a holding that an embassy at the Vatican 
was unconstitutional would, I think, be a reenforcement 
of the point of view of those who feel that very minor fed- 
eral or state provisions concerning religion violate the 
First or Fourteenth Amendments.” (The Fourteenth 
Amendment, it will be recalled, has been construed as mak- 
ing the First Amendment applicable to the states.) 

The several authorities who have expressed an opinion 
on the point see a likelihood that pushing the constitu- 
tional requirement of separation far enough to ban diplo- 
matic relations with the Holy See would logically open 
the way to a curtailment of privileges that most religious 
bodies take for granted. Examples of such privileges are 
exemption of church property from taxation and the 
furnishing of chaplains to the armed forces and to pub- 
lic institutions at government expense. There are some 
church leaders, of course, who would welcome such a re- 
striction, 


The Issue of Public Policy 


It appears, then, that it is in the realm of public policy 
that the Vatican issue must be settled. Here “separation” 
has implications that transcend constitutional provisions. 
It is quite apparent that official Protestant leadership is 
to all intents united in demanding that the same general 
principle with respect to church-state relationships shall 
obtain in our foreign affairs as the Constitution makes 
mandatory in domestic affairs. For, obviously, to send an 
ambassador to the Vatican involves “preferential treat- 
ment” of one religious body. Those who support it, what- 
ever their religious affiliation, are contending in effect 
that such treatment is justified by the uniqueness of 
the Holy See as an ecclesiastical and a political entity. 
A Jesuit writer in America (New York) presents what 
is presumably the prevailing Roman Catholic view. The 
states, he says, which are represented at the Vatican 
“have business to transact with the Pope because the 
Papacy represents a unique blend of temporal sover- 
eignty with the much more important religious and 
moral authority it possesses on the international plane. 
They therefore deal with the Pope in his capacity of 
moral authority, without that fact constituting, in their 
view, any violation of the system of separation to which 
they are committed.” 

But it is just this unique combination of secular political 
sovereignty with ecclesiastical authority that non-Catholics 
so strongly disfavor and distrust. They are disposed to 
discount claims made on behalf of a territorially micro- 
scopic state which has none of the economic and com- 
mercial responsibilities of other states, but which becomes 
vested, through this unique arrangement, with the power 
of a tremendous globe-encircling ecclesiastical organiza- 
tion. 
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Vatican and Holy See 


Some confusion has occurred because the terms Vatican 
and Holy See are interchangeable in diplomatic usage. In 
the light of the above quotation from America no am- 
biguity would seem to be involved. While the diplomatic 
representatives concerned are sent to Vatican City as a 
political state, they are officially accredited to the Holy 
See as sovereign of Vatican City. To suggest that parity 
of treatment would require a similar accrediting of a rep- 
resentative to the World Council of Churches is to over- 
look the radical difference politically between the two 
branches of Christendom. Protestants object on principle 
to the dual power. The issue, for Protestants, would 
therefore seem to be whether there are considerations of 
such magnitude in the realm of foreign policy, as to war- 
rant the hazards they see in an act by which the American 
government would inevitably, though indirectly, be en- 
hancing the prestige and influence of one church body. 

Having quoted from America it is only fair to call at- 
tention to an editorial in that journal (November 3). 
After defending General Clark’s appointment, in the light 
of various contrary contentions, the editorial concludes: 

“For the rest we are inclined to agree somewhat with 
those newspapers which, though approving Mr. Truman’s 
decision, are critical of the manner in which it was carried 
out. In sending General Clark’s nomination to Capitol 
Hill only a few hours before Congress was due to adjourn, 
the President must have known that the Senate would re- 
fuse an immediate approval, and that the whole matter 
would be passed over until the legislators reconvened in 
January. He should have realized, furthermore, that a re- 
cess appointment was impeded by an old 1870 law which 
prohibits military men from serving the Government in a 
civilian capacity. Exceptions to this law are allowed, but 
they must in every case be approved by a majority vote of 
both Houses of Congress. This the White House belatedly 
recognized when, on October 23, it announced that General 
Clark’s appointment would be held in abeyance until Con- 
gress returned in January. By proceeding in this way, 
the President needlessly exposed himself to hostile charges 
that he was acting largely from political motives.” 


It is not altogether clear what effect the appointment, 
if consummated, would have on the Catholic Church in 
America. In the usual course of things, a papal nuncio 
would be sent to Washington. There is some reason to 
think the American hierarchy would prefer a continuance 
of present relations with Rome through the Apostolic 
Delegate. However, the U. S. News and World Report 
in an article on the subject (November 2) said: “Few in- 
formed persons think there would be any change in the 
status of the Apostolic Delegate to the U. S. if Clark’s 
appointment should be approved by Congress.” 


The Holy See and the UN 


In conclusion it should perhaps be noted that in the 
light of Roman Catholic theory the non-membership of 
Vatican City in the United Nations seems something of an 
anomaly. The Holy See has never applied for membership 
and has never been invited, although it is represented in 
some of the U. N. agencies. In case of an application for 
regular membership, it is perhaps safe to assume that the 
Soviet spokesman in the Security Council would repeat the 
famous remark attributed to Stalin: “How many divisions 
has he got?” Crass as that is, it points up the distinction 
most people like to maintain between spiritual and tem- 
poral power. 
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Protestantism from a Spanish Viewpoint 


In publishing this article we wish to make clear that its 
purpose is to show the contrast between the mood of 
Roman Catholicism in Spain and that of Catholicism as 


we know it in America, and as it has been often revealed 
in these columns. 


Through the courtesy of one of our correspondents who 
recently returned from a visit to Spain we are able to 
present excerpts from a pamphlet under the title (trans- 
lated) The Protestant Farce, which is apparently intended 
for popular use in Spain. Although the date is not recent 
it is evidently still circulated. It begins as follows: 

“You will agree with me, dear reader, that our people, 
in the midst of a nobility of feeling, of character, and of a 
depth of integrity that puts it at the head of the nations 
of the world” is still troubled by “certain current happen- 
ings.” 

This refers to the “impudent intrusion of ideas and feel- 
ings, not only contrary to its own but even clearly and 
evidently opposed to the moral sentiment, usual and 
practical, which the Spanish people has in its own great- 
ness.” Protestants are called “these apostles of the new 
coin, who with their Bible or, hetter said, arm in arm with 
their women, come to convert us to the faith of the Lord 
Jesus whom they have deserted and to sanctify a country 
thev have scandalized with their highly irregular marriages 
and other miracles. . . .” 

The pamphlet is written in the form of conversations 
between an ardent Catholic and the people with whom he 
talks in cafes. He defines Protestantism as “a way in- 
vented by a very advanced monk, called Luther, so that 
he could marry a nun... .” Since one of Luther’s “pas- 
sions was pride and the other to have a woman, friar and 
all as he was, the little curate could not stop at trifles but 
sought texts and arguments that would protect him from 
criticism. 

“Tf, being a friar and a curate, they had seen him arm 
in arm with his wife, or better said with his concubine, 
they could have said: ‘But look here, you friar, does re- 
ligion allow you to live in this fashion? Didn't you vow 
to be a celibate and now we see vou acting like any lost 
youth? And you talk to us of reform and faith? ...’ 

“And since he couldn't oppose such arguments, he in- 
vented some, .. . saying that any one could interpret the 
sacred texts for himself to suit his own advantage, and 
that he had discovered that he could marry, and it is clear 
that, supported with this ingenius invention, he could 
have .. . a harem.” 

It is “a most solemn lie that Protestantism is more or 
less the same as Catholicism.” Protestant propaganda is 
“continually carried on with English money in Madrid 
and other parts of the country. .. . The Catholic religion 
comes from God; the other from Satan.’ ‘When the 
Church affirms the Protestants deny; when the Church 
teaches the Protestants protest. Among Protestants each 
one believes as he chooses and lives as he believes; so 
that there reigns among them the most delightful an- 
archy.” Each “mentally unbalanced person can make a 
creed for his own special use.” 

The tract goes on to compare the teachings of Prot- 
estantism and Catholicism: “the Catholic venerates the 
Pope as Vicar of Jesus Christ, head of the faithful... . 
The Protestant sees in him only an anti-Christ. ... In 


a Farsa Protestante. Madrid, Apostalada de la Prensa, S. A., 
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the Eucharist the Catholic adores Jesus Christ who is 
really present. The Protestant sees in it only an empty 
symbol, a piece of bread. The Catholic venerates the 
Most Holy Virgin, the Mother of God, prays to her and 


loves her. The Protestant ... looks at her with scorn, 
sometimes even hatred. For that Protestantism is con- 
demned. . . . And Protestantism, in putrefaction in the 


countries where it arose, is no more than the bridge by 
which impiety and atheism .. . seeks to enter Spain, 
brought by reckless persons who have been bought by 
foreign gold, in order to make us abandon Catholicism, 
rather than to make us Protestants.” 


‘ 


‘... If Catholicism is true then Protestantism is lying 
and very greedy.” 

“Protestantism is neither a religion nor of any value, 
but rather a framework of lies; nor will it take anyone 
to heaven but rather to hell, nor are its apostles really 
apostles but renegade priests or friars, more friendly to 
skirts than to priestly robes, and they make themselves 
pastors as they might have made themselves Turks.” 

“The Protestant religion is a thing of confusion, con- 
fusion, confusion. So it may be said that the Protestant 
religion does not really exist any longer, for persons of 
education and good judgment have become Catholics, or 
have or are becoming rationalists, which is the legitimate 
result of Protestantism; those who remain in it are the 
routinists and the ignorant who do not see, or, what is 
worse, do not wish to see... .” 


The defender of Catholicism, around whom the tract 
is written, “worked day and night against the plague of 
professional spongers who with the name of Protestants 
have opened their trade in consciences” in different parts 
of Spain. “Clearly the honorable, sensible people were 
always on one side; but it was inevitable that all the ra- 
tionalist knaves contradicted them. . . ; clearly if there 
were any woman of impure life she made common cause 
with the sons of the pure Luther and the gentle Calvin, 
for free examination harmonizes well with free love and 
free thinking and perquisites, and long live liberty!” 

“". . The Catholic who becomes a Protestant always 
does so for shameful motives, and the Protestant who 
turns Catholic does so for honorable conscientious rea- 
sons.” A section follows on Protestants who became Cath- 
olics. There seems to be little or no information beyond 
the mid-nineteenth century. The one American illustra- 
tion, that of Bishop Ives of the North Carolina P. E. 
diocese, dates back to 1853. But he was deposed; he did 
not resign, as is stated in La Farsa Protestante? 


The Spaniard should “tell the Protestant that ... in 
the land of the Madonna of the Pillar and of Saint 
Theresa . . . there can be no place for the sterile wicked 


sect which dems the Holy Virgin and does not believe in 
the Eucharist.” 

Thus, according to the tract, it has been proved that 
“this diabolical sect is only an invention of Satan to catch 
souls and that it is so perverse that it could not come from 
God but from Hell.” The argument is, “God is holy: 
therefore he could not have chosen Luther or Calvin or 
Zwingli or Henry VIII or any of the other holy fathers 
of the Reformation to found anything good or decent.” 

“The Protestant peoples are not ignorant of the fact 
that the introduction of their sect among us would be 
the most powerful instrument to dominate us, because it 


2 Living Church Annual notes in its list of all American bishops 
that he was deposed. 


would be the quickest way for the Spaniard to lose all his 
special character, that austere physiognomy that distin- 
guishes him from all other people, if he should renounce 
the unique national regenerating idea that has remained 
in the midst of such terrible confusion. . . .” 

The tract concludes: “Protestant propaganda in Spain 
is anti-patriotic propaganda ; and the Spaniard who ceases 
to be a Catholic in order to turn Protestant is at the 
same time denying God and Spain.” 


As Others See Us 


Recently INrorMATION SERvIcE (October 13) noted 
that the Cicero race riot was reported all over the world. 
Since then we have had convincing evidence of the wide 
coverage given to the story of the Indian soldier, killed 
in Korea, who was refused burial in a “Caucasian” ceme- 
tery in Sioux City, Ia. La Réforme, a French Protestant 
newspaper published in Paris, carries the following item 
in a box on the first page of its October 6 issue. 

“Sergeant Rice (of Indian race) has no rights in a 
cemetery for whites. 

“Killed in Korea, the burial of Sergeant Rice was about 
to take place in a cemetery (reserved for whites) in Sioux 
City (USA). The ceremony was interrupted and the 
body returned to the morgue. This is an illustration of 
the racial discrimination which prevails in the United 

On an inside page the first article of a series to appear 
on “Aspects of the manner of American life” is entitled 
“Racial Discriminations and Standardized Individualism.” 
The writer, Alfred Grosser, says that he has spent five 
weeks in the United States—in Philadelphia, Washington, 
New York, and Ithaca. The most striking aspect of 
American life to him is “the discriminations which di- 
vide the American people. The most apparent, the best- 
known in Europe, is the discrimination of color.” 

M. Grosser then recounts the story of Sergeant Rice. 
He goes on to say: “The next morning President Tru- 
man, reading the newspaper, learned of the incident. 
Without consulting anyone,” he sent a telegram to the 
widow offering burial for her husband’s body in the na- 
tional cemetery at Arlington. This was done. “The au- 
thorities responsible for this macabre incident apologized 
to the widow and the press thoroughly supported the 
President. The case of Sergeant Rice is doubly instruc- 
tive: It shows both how strong color prejudice still is 
but also how sincere the struggle against it is and perhaps 
effective. It is not always, however, alas! and the Cicero 
incident . . . is one of the most recent examples. 

“But the mistake most Europeans make is to believe 
that the discrimination against color is the only one in 
the United States. Now there are many others: there is 
discrimination against Irish, Italians, Jews. It is true that 
it is no longer a question of discrimination in a unique 
way but of a separation for which both parties are re- 
sponsible. Anti-Semitism, which is unfortunately very 
widespread in the United States is at the same time cause 
and effect of a Jewish segregation, less deep but as real 
as that of color.... 

“It seems that it is precisely the considerable number 
of different discriminations which saves national unity. A 
multitude of groups, partially separated from each other, 
create in the end a community much more united that it 
would be if two or three great blocs completely opposed 
each other.” 

This is an unusual slant on “cultural pluralism.” 
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